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filed on behalf of any other person in
respect of a different order. The counsel in
fact owes a professional duty to his client
not to disclose the facts of his case to any
other person. Therefore, the allegation of
concealment of fact is misconceived and it
has been leveled in a reckless and
irresponsible manner.

19.  Although the appellant has
alleged that the registry has passed the Writ
Petition in a cursory manner, the appellant
has not alleged violation of the provisions of
any specific Rule in filing the Writ Petition.
There is no specific allegation of violation of
any Rule by the officers/officials of the
registry also. The Hon’ble Judge has been
blamed for accepting the request for taking
up the Writ Petition on urgent basis, whereas
it is the normal practice prevalent in this
Court that in matters regarding which the
Court is satisfied that the same warrants
an urgent hearing, the Court grants
request for urgent hearing. The appellant
has recklessly leveled misconceived,
vague and unsubstantiated allegations
against the petitioners, the learned
Counsel for the petitioners, the officers
and officials of the Registry of this Court
as well as the Hon’ble Judge who has
passed the order, which are wholly
unwarranted and unacceptable. We
strongly deprecate the conduct of the
appellant in leveling such allegations.

20. The learned Counsel for the
appellant is under a professional obligation
to draft and file the appeal carefully and we
deprecate the conduct of the learned
Counsel for the appellant in putting in such
baseless allegations while drafting the
Special Appeal.

21. In view of the forgoing
discussion, we are of the considered view

that filing of the present Special Appeal
by making reckless and irresponsible
allegations, without ascertaining its
maintainability within the scope of
provisions contained in Chapter VIII Rule
5 of the Allahabad High Court Rules
amounts to a gross abuse of the process
of law taxing upon the valuable time of
the Court. Therefore the Special Appeal
is dismissed with a cost of Rs.25,000/-
which shall be deposited by the appellant
with the Registry of this Court within a
period of 30 days from today, failing
which the Senior Registrar shall initiate
proceedings for recovery of the amount
by sending a recovery certificate to the
Collector concerned, who shall recover
the amount as arrears of land revenue and
shall remit the same to this Court within a
period of three months from the date of
issuance of the recovery certificate. The
Senior Registrar of this Court is directed
to transmit the amount of cost to
Children’s Home (Girls), Lucknow,
which is being run and maintained under
the Department of Women and Child
Development, Government of U.P.
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1. Heard Shri Ashok Khare,
learned Senior Counsel assisted by Shri
Siddharth Khare, learned counsel appearing
for the Appellants, Ms. Archana Singh,
learned counsel who has put in appearance
on behalf of Respondent Nos. 3 and 4 as
well as Sri Tej Bhanu Pandey, learned
Standing Counsel for the State-Respondent
Nos. 1 and 2.

2. The instant appeal is listed
alongwith Special Appeal No.998 of 2024
(Manoj Kumar and another Vs. State of UP
and others); however, since the appeals
have been argued independently, the same
are being decided by separate orders.

3. The present intra-court appeal is
directed against the judgment and order
dated 05.01.2024, passed by a learned
Single Judge, in Writ-A No.20779 of 2023
[Naveen Kamal Srivastava And 2 Others
Vs. State Of U.P. and Others], praying for
modification of the judgment and order and
to allow the writ petition in toto with a
further prayer for a direction that the
petitioner-appellants would be entitled to
avail all benefits flowing from sanction
orders dated 26.06.2023 sanctioning their
transfers.

4. The records of the case before
us indicates that the writ petition had been
filed praying for quashing of notices dated
23.09.2023 issued by the District Basic
Education Officer, Jhansi, and the
subsequent orders dated 29.11.2023
directing relieving of all the petitioners-
appellants from District Jhansi with



738 INDIAN LAW REPORTS ALLAHABAD SERIES

direction to report back to the original
district Chitrakoot. The petitioners had also
sought quashing of the Circular Letter
dated 28.06.2023 issued by the Secretary,
Board of Basic Education, U.P. Prayagraj,
and a further direction to the respondents
not to interfere in their functioning as
teachers in District Jhansi and to pay their
regular salary including arrears from July
2023.

5. The writ petition was finally
disposed of with certain
observations/directions in terms of an order
dated 05.01.2024, which is being

reproduced below:

“Order on Amendment
Application No. 02 of 2023.

Heard Shri Ashok Khare,
learned senior counsel assisted by
Shri Siddharth Khare, learned
counsel for petitioner and Ms.
Archana Singh, learned counsel for
respondent nos. 3 and 4.

The amendment application
is allowed.

Order on Writ Petition.

Learned senior counsel
fairly submits that on the issue of
clause 5 of a circular issued by the
Secretary Basic Shiksha Parishad in
pursuance of the transfer policy
2023-2024, this Court has reserved
a judgement.

Learned senior counsel
further submits that in peculiar
circumstances of the present case
that in pursuance of transfer orders
passed by the respondents,
petitioners were relieved from
district Chitrakoot, and submitted
their joining before the Basic
Shiksha Adhikari, Jhansi,
respectively on 03.07.2023,

07.07.2023 and later on they were
allotted their respective institutions
and they have joined their also on
14.09.2023, 15.09.2023
respectively.

Learned senior counsel
further submits that subsequently
by the independent impugned order
dated  29.11.2023  petitioners'
transfer order was set aside which
was brought on record by way of
an amendment application and
challenged, and they were directed
to report to their original district
Chitrakoot.

Learned senior counsel
submits that at mid session of the
present educational year, impugned
orders will adversely affect studies
of students and prayed that it may
be set aside and at least kept in
abeyance till end of present
academic session so that they may
file a fresh application for their
interstate transfer if situation so
warrant.

Ms. Archana Singh, learned
counsel for respondents has
opposed the aforesaid prayer,
however, she has not disputed that
normally no transfer is allowed in
mid session.

In the aforesaid
circumstances, without going into
the merits of the case in regard to
the effect of clause 5 of a circular
issued by the Board, I find merit in
argument of learned senior counsel
for the petitioners that it would be
adverse to the interest of students to
allow petitioners to relieve from
their transferred place in mid
session in this regard reliance
placed of clause 18 of the transfer



1 AlL Naveen Kumar Srivastava & Ors. Vs. State of U.P. & Ors. 739

policy dated 02.06.2023 is also
taken note of.

Therefore, the impugned
orders dated 29.11.2023 are kept in
abeyance till end of present
educational  session and the
petitioners will be at liberty to file a
fresh application in terms of
prevailing transfer policy for next
academic session if so advice.

This  writ petition is
disposed of with  aforesaid
observation/directions.”

6. The principal ground which is
sought to be taken in support of the appeal
is that by submitting that the orders passed
by the District Basic Education Officer, in
terms of which the petitioners were
relieved for rejoining their original place of
posting at District Chitrakoot, having been
challenged by amending the writ petition,
there existed no justification for the
aforesaid controversy not to be adjudicated
on merits by the learned Single Judge while
deciding the writ petition. The orders
passed by the District Basic Education
Officer relieving the petitioners are being
sought to be challenged by asserting that
the said orders are based upon a Circular
dated 28.06.2023 issued by the Secretary,
Board of Education, and therefore there
was no justification for passing the said
orders on the basis of conditions which
were not part of the order passed by the
State Government.

7. Learned counsel appearing for
the State respondents and also the counsel
appearing for the Board of Education have
pointed out that Clause 5 of the Circular
dated 28.06.2023 issued by the Secretary,
U.P. Basic Education Board which forms
the basis of the orders which were
impugned in the writ petition, were subject

matter of challenge in a batch of writ
petitions, leading being Writ — A No. -
15163 of 2023 [Shraddha Yadav and 6
Others Vs. State of U.P. and 10 Others],
which had been heard at length, and the
Court had reserved its judgment.

8. It is pointed out that before the
writ court, the learned Senior Counsel after
making a fair submission in this regard had
submitted that in the mid-session of the
current academic session the impugned
orders would adversely affect the studies of
the students and accordingly made a prayer
that the impugned orders by means of
which the petitioners' transfer orders had
been set aside, and they were directed to
join their original place of posting, be set
aside or at least be kept in abeyance till the
end of the current academic session.

9. In the aforesaid circumstances,
the learned Single Judge without going into
the merits of the case in regard to the effect
of Clause-5 of the Circular issued by the
Basic Education Board held that there was
merit in the argument of the petitioners and
it would be adverse to the interest of the
students to allow the petitioners' transfer
from their present place of posting in the
mid session. In this regard, Clause-18 of
the transfer policy dated 02.06.2023 was
also taken note of. Accordingly, the writ
petition was disposed of with a direction
that the impugned orders dated 29.11.2023
be kept in abeyance till the end of the
current academic session and the
petitioners were set at liberty to file fresh
applications in terms of the prevailing
transfer policy for the next academic
session, if so advised.

10. Counsel for the appellant has
sought to advert to certain grounds taken in
the memo of appeal to contend that the
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transfer policy of the teachers for the year
2023-2024 was determined as per the
Government Order dated 02.06.2023, and
the orders dated 29.11.2023 issued by the
District Basic Education Officer, Jhansi,
which were based on a Circular Letter
dated 28.06.2023, cannot be legally
supported. It was sought to be argued that
there was no justification for passing of the
orders impugned on the basis of conditions
which were not part of the Government
Order dated 02.06.2023.

11. Counsel appearing for the State
respondents as also the counsel for the
respondent Nos. 3 and 4 have controverted
the aforesaid submissions by pointing out
that the aforesaid grounds which are sought
to be canvassed on behalf of the appellants
were neither raised nor pressed before the
learned Single Judge and as such the
appellants cannot support the appeal by
raising the said grounds at this stage.

12. It is pointed out that a bare
reading of the order under appeal would
indicate that the learned counsel appearing
for the petitioners before the writ court had
fairly submitted that on the issue of validity
of Clause-5 of the circular issued by the
Secretary, Basic Shiksha Parishad, the
Court had already reserved its judgment. It
was in the said backdrop that the counsel
appearing before the learned Single Judge
had made a submission that the impugned
orders dated 29.11.2023, in terms of which
the transfer orders of the petitioners had
been cancelled would adversely affect the
studies of the students, and a prayer was
made that the said orders may be set aside
or at least kept in abeyance till the end of
the current academic session. It is
submitted that the grounds which are now
sought to be urged in the present appeal,
have been duly examined in the batch of

writ petitions, leading petition being Writ —
A No. - 15163 of 2023 [Shraddha Yadav
And 6 Others Vs. State of U.P. And 10
Others], which were subsequently decided
in terms of the judgment dated 09.01.2024,
and similar contentions which were raised
were repelled.

13. The question as to whether the
points allegedly raised but not dealt with in
the judgment impugned can be pressed in
support of an appeal thereagainst, was
adverted to in the decision of Mohd.
Akram Ansari Vs. Chief Election Officer
and others', and it was held that there is a
presumption in law that a Judge deals with
all the points which have been pressed
before him and that a party who has
grievance must approach the same court
which passed the judgment and to urge that
other points were pressed but not dealt
with. The relevant observations made in the
judgment, in this regard, are as follows:-

“14. In this connection we
would like to say that there is a
presumption in law that a Judge
deals with all the points which have
been pressed before him. It often
happens that in a petition or appeal
several points are taken in the
memorandum of the petition or
appeal, but at the time of arguments
only some of these points are
pressed. Naturally a Judge will deal
only with the points which are
pressed before him in the
arguments and it will be presumed
that the appellant gave up the other
points, otherwise he would have
dealt with them also. If a point is
not mentioned in the judgment of a
Court, the presumption is that that
point was never pressed before the
learned Judge and it was given up.
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However, that is a rebuttable
presumption. In case the petitioner
contends that he had pressed that
point also (which has not been dealt
with in the impugned judgment), it
is open to him to file an application
before the same learned Judge (or
Bench) which delivered the
impugned judgment, and if he
satisfies the Judge (or Bench) that
the other points were in fact
pressed, but were not dealt with in
the impugned judgment, it is open
to the concerned Court to pass
appropriate orders, including an
order of review. However, it is not
ordinarily open to the party to file
an appeal and seek to argue a point
which even if taken in the petition
or memorandum filed before the
Court below, has not been dealt
with in the judgment of the Court
below. The party who has this
grievance must approach the same
Court which passed the judgment,
and urge that the other points were
pressed but not dealt with.

15. Since no other point
except the point of office of profit
has been dealt with in the
impugned judgment of the High
Court, the presumption is that no
other point was pressed before the
High Court, even though the point
may have been contained in the
election petition. Hence we do not
allow these points to be raised
here.”

14. Taking similar view in a case
where several points were raised in the
application but arguments were confined to,
and therefore decision was given by the
Tribunal on only one point, the Supreme
Court in the case of Union of India and

others Vs. N.V. Phaneendran?, held that
the appellants were not entitled to seek
opportunity to agitate the remaining
questions before the Tribunal. It was
observed as follows:-

“4. It is next contended that
though several contentions have
been raised on merits, the Tribunal
had only dealt with on this issue
and, therefore, an opportunity may
be given to the respondent to
agitate those questions by remitting
the matter to the Tribunal. We find
it difficult to accept this contention.
It is true that though several points
appear to have been raised, but
before the Tribunal the only
contention  argued  for  the
respondent was as extracted in
paragraph 4 of the order of the
Tribunal. It says:

"The only point that was
urged before us by the learned
counsel appearing for the applicant
is that the Divisional Railway
Manager not being the appointing
authority is not competent to
impose a punishment of removal
from service on the applicant who
is a Travelling Ticker Examiner in
the pay scale of Rs.425-640."

Since the controversy was
only limited to this point before the
Tribunal, we do not find any
justification to remit the matter.”

15. In the present case, the grounds
which are sought to be urged in support of
the appeal, may have been stated in the writ
petition, but the judgment impugned does
not indicate that any such ground was
pressed. It is not the case of the appellants
that the aforesaid grounds which are now
sought to be taken in the appeal were
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argued before the learned Single Judge and
the same have not been accorded
consideration.

16. It is commonly observed that
in the memorandum of petition or appeal,
several points may be taken but at the time
of arguments only some of those points
may be pressed. In such a situation the
court concerned would deal only with the
points which are argued and there would be
a presumption that the party concerned
gave up the challenges based on the other
points. There is general presumption in law
that a Judge deals with all the points which
have been argued before him, and in case
the party seeks to contend that he had
pressed certain points which have not been
considered, it would be open to him to file
an application before the same learned
Judge which delivered the judgment, and
seek an order of review. It would ordinarily
be not open to the party concerned to argue
a point in appeal, which even if taken in the
petition before the court below, was neither
argued nor pressed before the court of first
instance.

17. In an intra Court appeal, the
appellate court would not normally reassess
the material and seek to reach a conclusion
different from the one reached by the court
of first instance, if the one reached by that
court was reasonably possible on the
material available. This would be more so
in a case where the grounds which are
sought to be urged were never pressed
before the court of first instance.

18. The judgment of the learned
Single Judge clearly records that the
learned counsel appearing for the
petitioners had submitted that Clause-5 of
the circular dated 28.06.2023 issued by the
Secretary, U.P. Basic Education Board,

which forms basis of the orders which were
impugned in the writ petition, was subject
matter of challenge in a batch of writ
petitions, wherein the Court had reserved
its judgment. It was in the said background
that the learned counsel submitted before
the writ Court that in the midst of the
current academic session, the impugned
orders would adversely affect the studies of
the students and accordingly prayed that
the same may be set side or at least kept in
abeyance till the end of the academic
session. Finding merit in the aforesaid
argument that it would be adverse to the
interest of the students to allow the
petitioners to be relieved from their
transferred place in the mid-session, the
learned Single Judge disposed of the writ
petition with a direction that the impugned
order dated 29.11.2023 be kept in abeyance
till the end of the current academic session.
The judgment under appeal does not
indicate that any other ground was urged
before the learned Single Judge, and
therefore we are of the view that it would
not be open to the appellants to press any
other ground which had not been argued
before the learned Single Judge.

19. Even otherwise, the grounds
which are now sought to be urged in
support of the present appeal have been
duly considered in the batch of writ
petitions with leading petition being Writ-
A No.15163 of 2023 (Shraddha Yadav
and others Vs. State of UP and others)
which were decided in terms of judgment
dated 09.01.2024 and similar contentions
which had been raised, were repelled. The
observations made in the judgment in the
case of Shraddha Yadav (supra), in this
regard, are as follows:-

"93. ufummemaior R EE
'emreeft £2¢8” % grarar & e 1 e



Naveen Kumar Srivastava & Ors. Vs. State of U.P. & Ors. 743

fam 2¢ ¥ 'SERRT #OWEaE ? S
AHII: TAMIROT Sl SFHIG Fel <l & 31N

T, A BT & A1 &, INYE % STHIET
o forT 2t 8 wea B

2y, 9o # Seafea ot & aw o
ffdata & fF wmrao @it a5
st i 2, ekt i 7§ w1 e
e T 81 ferelt oft snteTdy et Sroet wEe %

T T TR0 T ST A ol IS Hifelsh
7 fifed SRR e =2t g 21

gy, forernl o Rifereprent ¥ ad
R0%3-30%y H FASHICT TH YRENEH
TYROT =fife T ST TS I o SMEHTIET
f&le o3, S, 033 W fuifed o T 3w
@S %€, 3 T 4¢ Td H Iecinad TR S Ik
&, % TTER NS I T TEWRT AT %
TRl =T Ud ufshar & fufor s afe
Tt T 3R SHY oA H, SR T Hifd &
¥ W SR FEER TG AT, 3. o
frerm uftwg 7 ofwe fais 98.08.30%3 @

R¢.08.30%3 FI fAla T, e s1gam
TS TS & T o qheqor i gfshan
=t frerife fm g7 uftwslt & Areaw @ uwa
sAfiraes, fesrimar, ewmer am T T,
T T 1 A, Fers Y Rafa enfe &
v 4 yEyeE s W g e § i
fEATeh R¢.08.3033 FRT HFASHIL TR
TishaT % T=aria TrMT=aia ek wd farferenr
(28,28 Rras wd Rifeen) 1 wrigs F
ST 3T T T, forega e w8 oft freriia
foram gt wfts & @ve (4) Fi e e A
ST TferRTERAnTor § T 7| 3% @vs O fe
Ieifad foharm ST @ -

"y, T=fd Te W FHEE Riees
ffégent & TR SYe § 99 i eIl

i/t frgfer fafsr o smem w Feid w0
& AT i s

&, TN ifd & @ug L8, 2
T ¢ F FAE] ¥ WE T, UGS F IH
itET W1, S S Afd % ' deRdie S

Tk % e, seehl e |l 3 HRiad
I % e 1 2, el e & foae e s
¥ uftwe & afera #1 s @ R 1 S
uitE s frfa & &1 AR |fe, 3.9,
Stk Rrear aftwg 1 90 7 & om 37 G
Iyt § 9 faftes w7 9 gunoii off ®1 ==
gftas TermT=aRer Hifd & o T 30k FEiarEd &
o 2, 7 for suehr wehfar & foiy & ol o
T B ToEar 9 gl % fou e Hife &
|Ug 26, 2 T ¢ T T SeiRad o S
w@ -

“(28) oFdSUEE UH  UREdfER
T & fau frfa e % gEn
3o¥o dfeer firem uftwg grr teasiUd we
e e T & dehieh =0T Ue Sfsham
o1 erior foram SRR qe SR % e A
AL e T TR

(29) ST  TAMWRT T
grg-arif afue, st e uiee g e
W H g ¥ frla i s

(2¢) ToTEE TS UREuReR
TAMT=ROT o I Trere/fRfersnr 1 Feigw
T AT FRVR TR F I HEGTET T
Siftrer o § 7 S SR e/ Rifarer
AT A T FRNT TG0 A T FHraret
STTHIT % S & ot S

o, AT AW H TR FuiiE
FT B R afte i :¢.08.3033 & @Ug
(1) ¥ Swifgd 'wMFaNd SFug § S Y
et /s ffe fafr & smam w
T L hT HIEGTE! T 1§ AT HRT
? orEr & ¥ g8 =W W g fR
IAITHTHATIT o T H SIS AT
T ST TG B TT o7 e STUh @S (4)
o T I HIETE Te| fHAT T 2

%¢. IWH dvla wuE (4) &
FAAE] F A TR § T A @
Bl @ Weq UNE % RT R WSt 9
3o fargr rfracht & o ¥ TEar T gt

2, TF s anfeeheratmor S ge=fG 98 W
TIHARA SH9e, Sl 3 o & f1erehl i




744

INDIAN LAW REPORTS ALLAHABAD SERIES

TErTd e gt 8, HRIVR T S S @ ar
a7 1o det # Freran aftgar w @) R i e
ST S ° it e/ fifaen e we=fa
& Il T, ¥ g B ST R 3T Tt
B % we ot FAfererrRaior € e @ e
srgrsar B Rufq o= @ SR, =R
gt geft g SH9E & TR W &+ TN T
feafq Teereff = @ @ s % fore et
il Sk afvlq o weh Aifoges FRor & S
I @UE (4) T AUIFERAT TEE T B
IR TRE I @US (4) F Fae] o IR
TEAT AT Ul ITST Bran AR T
Hifer & Tmar 1 s @@ =R

2%, HTo ITeIaqH T & Teh A1
o St 29w b 9fe WRa @9 9 = 033
. H ., T Al Rew, F TR |
it fea TR &, W qA: Fe giquried fe fop-

“ 3. AN iass ° iy w7 @
HI$ Teg & ?, Toh g wsa & Hifera
fotal & wdenfe ARt gWosEs I
Frveror SRRl % 3iaria geaad TE forar s
GehaT B ST % |y R fifara ol = O &
fafr & faeg ot o T T e &
e & afmR w1 ST wEr @
=fen”

o, Wo I=UaH MG U Th
F TR HAGT S F TSR SIE o

I (R033)4 TH.HLHL 3%, F T A M
¥ i@ FO FEe S

TST:(2]%0)% TH.ELHL ¥’y T I fiE ufa
IR T (2%%4)6 TH.ELEH, wiy & ot
1 Faw Td ge 7@ fffa fopa fori-

“ou. I8 faame 2 for =

<fifcrra aTHeT o gEqa A § Aeg W, S dh
o fifa Tow T O et ST HETT T weita
& S 98 e Usg A A folg &

TEIRT T UM, S T5T I8 I A G R
Hifd & FwlaeT #§ grgd i@ § o A
IRFAH SR, I I oh1 TIH & Fele T
&7

2%, ST S fsguor foma e ® foR
GUg (1) F AT H AER AW T
= EE R, S Uk R o R, o
oy RW A W ¥ ¥ B e
IiferehTeRal TON T TN U, STEl 3T
¥ % we feer i wel A& oE R,
TG 0 far ST o7 a8i Tegaer &
SR 3T TEHHT T HTF HH R T ST
erfhl o7a: gueRl e & Y wref ereefier
T STt 31 3 T A1t SR B 3 RO

foea i St 21"

20. It has been brought to our
notice that several writ petitions seeking
similar reliefs were dismissed, and against
one of such orders, Special Appeal No.61
of 2024 [Smt. Radha Vs. State of U.P.
And 4 Others], was filed, and the same
was dismissed by a co-ordinate Bench, by
means of an order dated 16.02.2024. The
aforesaid order is being reproduced below:

“1. Following orders were
passed on 06.02.2024.-

"I. Appellant was
transferrved in terms of the Inter
District  Transfer  Policy  from
Mirzapur to Lucknow. She was
however not allowed joining on the
ground that though she was
promoted to the post of Head
Mistress at Mirzapur but persons
senior to the appellant were still
working as Assistant Teacher at
Lucknow. The cadre of Assistant
Teacher is otherwise a district level
cadre. The authorities accordingly
have refused to allow joining to the
appellant at Lucknow and have
also cancelled her transfer.

2. A representation was
made by the appellant stating that
she is willing to give up her claim
of promotion and she would accept



Naveen Kumar Srivastava & Ors. Vs. State of U.P. & Ors. 745

her transfer to Lucknow on the post
of Assistant Teacher in a primary
institution. It is submitted that this
aspect of the matter has not been
bestowed any consideration and
therefore, the order of the authority
rejecting petitioner's representation
is unsustainable.

3. Learned counsel
representing the respondents seeks
a week's time to obtain instructions
in the matter.

4. Put up on 16.02.2024, as
fresh.”

2. Ms. Archana Singh,
appearing for the Basic Shiksha
Board, states that in the past also
such claims have been put forward
by the teachers, who gave
preference to their posting at the
place of their liking by giving up
their previous promotion on the
post of Headmistress. Such claims
were rejected by the Board. It is
also submitted that during the
academic session it would not be in
the academic interest to consider
any personal for transfer. It is also
urged that the claim of the
appellant, if allowed, may result in
large number of other persons
coming up with similar pursuits,
which would adversely affect the
functioning of these institutions.
Learned counsel then states that as
and when posts are available on
the post of Headmistress at
Lucknow and the claim of seniority
would not be breached, the claim of
appellant  for  promotion  be
accorded consideration in terms of
the policy.

3. We find substance in the
objection of the respondents,
inasmuch as transfer cannot be

insisted upon by a teacher as a
matter of right. Consideration
regarding smooth functioning of the
educational institutions would be of
paramount  importance. It s
otherwise not disputed that persons
senior to the appellant since are
continuing at Lucknow as Assistant
Teacher, her claim of transfer as
Headmistress would create
unnecessary heart burn. Giving up
claim of promotion also creates
complications as very often such
claims are revived. It may
otherwise lead to more similar
claims being raised by other
teachers. It is otherwise undisputed
that the cadre of
teacher/headmistress  under  the
Rules is a district cadre post and
transfer, outside the district, can
only be allowed in terms of the
policy.

4. In that view of the
matter, we find no good ground to
interfere in the matter and,
consequently, the present appeal is
consigned to records. It goes
without saying that as and when
fresh transfer policy is floated by
the department, it shall be open to
the appellant to apply and her
claim would be examined in
accordance with the policy.”

21. It has been further pointed out
that subsequently one of the petitioners in
the leading writ petition in the batch of writ
petitions decided in terms of the judgment
under appeal, preferred a special appeal,
being Special Appeal Defective No.159 of
2024 [Shradha Yadav Vs. State of U.P.
through Secretary, Department of Basic
Shiksha], which too was dismissed by
means of an order dated 28.02.2024,
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following the order passed in the appeal of
Smt. Radha (supra). The aforesaid order
dated 28.02.2024 passed in the special
appeal is as follows:

“(Ref: Civil Misc. Delay
Condonation Application)

1. Heard.

2. Delay in (filing the
present appeal is explained to the
satisfaction of the Court. Delay is,
accordingly, condoned. Olffice is
directed to allot a regular number
to the present appeal.

3. Application  stands
allowed.

Ref: Appeal

4. Heard learned counsel
for the petitioner and learned
counsel for the respondents

5. It is pointed out that
similar controversy, as is raised in
this petition, has been adjudicated
by this Court in Special Appeal
No.61 of 2024 (Smt. Radha vs.
State of U.P. and others) vide
following  order  passed  on
16.2.2024:-

"1. Following orders were

passed on 06.02.2024.-

"I. Appellant was
transferred in terms of the Inter
District  Transfer  Policy  from
Mirzapur to Lucknow. She was
however not allowed joining on the
ground that though she was
promoted to the post of Head
Mistress at Mirzapur but persons
senior to the appellant were still
working as Assistant Teacher at
Lucknow. The cadre of Assistant
Teacher is otherwise a district level
cadre. The authorities accordingly
have refused to allow joining to the

appellant at Lucknow and have
also cancelled her transfer.

2. A representation was
made by the appellant stating that
she is willing to give up her claim
of promotion and she would accept
her transfer to Lucknow on the post
of Assistant Teacher in a primary
institution. It is submitted that this
aspect of the matter has not been
bestowed any consideration and
therefore, the order of the authority
rejecting petitioner's representation
is unsustainable.

3. Learned counsel
representing the respondents seeks
a week's time to obtain instructions
in the matter.

4. Put up on 16.02.2024, as
fresh.”

2. Ms. Archana Singh,
appearing for the Basic Shiksha
Board, states that in the past also
such claims have been put forward
by the teachers, who gave
preference to their posting at the
place of their liking by giving up
their previous promotion on the
post of Headmistress. Such claims
were rejected by the Board. It is
also submitted that during the
academic session it would not be in
the academic interest to consider
any personal for transfer. It is also
urged that the claim of the
appellant, if allowed, may result in
large number of other persons
coming up with similar pursuits,
which would adversely affect the
functioning of these institutions.
Learned counsel then states that as
and when posts are available on
the post of Headmistress at
Lucknow and the claim of seniority
would not be breached, the claim of
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appellant for promotion be
accorded consideration in terms of
the policy.

3. We find substance in the
objection of the respondents,
inasmuch as transfer cannot be
insisted upon by a teacher as a
matter of vright. Consideration
regarding smooth functioning of the
educational institutions would be of
paramount  importance. It s
otherwise not disputed that persons
senior to the appellant since are
continuing at Lucknow as Assistant
Teacher, her claim of transfer as
Headmistress would create
unnecessary heart burn. Giving up
claim of promotion also creates
complications as very often such
claims are revived. It may
otherwise lead to more similar
claims being raised by other
teachers. It is otherwise undisputed
that the cadre of
teacher/headmistress under the
Rules is a district cadre post and
transfer, outside the district, can
only be allowed in terms of the
policy.

4. In that view of the
matter, we find no good ground to
interfere in the matter and,
consequently, the present appeal is
consigned to records. It goes
without saying that as and when
fresh transfer policy is floated by
the department, it shall be open to
the appellant to apply and her
claim would be examined in
accordance with the policy.”

6. For the reasons recorded
in the order dated 16.2.2024 and
the controversy being identical, this

writ petition is also disposed of on
same terms.”’

22. Against the judgment in the
Special Appeal in the case of Smt. Radha
(supra), a special leave petition being
Special Leave to Appeal (C) No(s). 10912
of 2024 [Radha Vs. State of U.P. &
Others] was preferred, which stood
dismissed by an order dated 13.05.2024.

23.  Accordingly, even if the
grounds which are now sought to be urged
on behalf of the appellants are taken into
consideration the controversy involved in
the present case is fully covered in terms of
the judgment dated 28.02.2024 passed in
Special Appeal Defective No.159 of 2024
(Shradha Yadav Vs. State of UP through
Secretary, Department of Basic Shiksha).

24. We are not inclined to take a
different view in the matter.

25. The special appeal, therefore,
stands dismissed.
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